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RECENT
DEVELOPMENTS

e The Giardinelli Law Group,
APC recently settled a real
estate dispute, between co-
tenants without having to
go to trial.

e The Giardinelli Law Group,
APC recently assisted a
board of directors in
resolving a dispute with an
outgoing officer, saving the
organization thousands and
avolding trial.

CALENDAR

Risk Management

Date: September 23, 2010
Where: Inland Valleys
Association of
REALTORS®, Riverside

Please contact the sponsoring
Association to sign up!

GRI Seminar - Legal Issues

Date: September 24, 2010

Where: San Diego Association
of REALTORS®, San
Diego

Please contact the Greater Realty
Institute at
http://www.edesignations.com/
to sign up!

C.A.R. Business Meetings &

REALTOR® Expo

Date:  October 5-7, 2010

Where: Anaheim Convention
Center, Anaheim, CA

Please contact the California
Association of REALTORS® website at
http://www.car.org/meetings/carmeetings/
to sign up!

Informing Real Estate Brokers, Association members, and local Businesses for over twenty years.

Garcia v. World Savings, FSB: A
Potential Lifeline for the Foreclosed

PROMISES OF A LENDER TO A BORROWER IN FORECLOSURE MAY

PROVIDE A WAY FOR THE BORROWER TO AVOID A TRUSTEE’S SALE

BY: RYAN D. MILLER

1 Due to the overwhelmingly high
volume of cases we have seen
recently, where a lender has
gam| foreclosed despite the borrower
believing they are in a valid

- loan modification program, it
was thought that it would be beneficial to discuss a
recent California State case, from the 2" Appellate
District, titled: Garcia v. World Savings, FSB
(2010) 183 Cal.App.4™ 1031. The facts of the case
are as follows:

Francisco and Maria Elena Garcia purchased a
home in September of 2004 with a loan from
World Savings, FSB. Between October 2006 and
August 2007, the Garcias did not make any
payments on their loan. The Garcias were sent a
notice of default in January of 2007 and a notice of
trustee’s sale to take place June 21, 2007. The
Lender agreed to postpone the foreclosure sale
until July, and then until August, 20, 2007. Before
the sale took place, the Garcias hired a mortgage
broker to help them get a loan to avoid the trustee’s
sale.

The Garcias’ broker spoke to one of the managers
of the World Savings, FSB foreclosure department
and told him that the Garcias obtained a
conditional loan approval. That manager agreed to
postpone the sale until August 29, 2007. World
Savings sent the Garcias’ broker the amount
necessary to reinstate the loan. On August 27,
2007, the Garcias’ broker called that same manager
to ask for another extension until the first week of
September. The manager said he would postpone
the sale until August 30th and “see where [they]

were at after that.” The broker asked what would
happen if the Garcias’ new loan did not close by
the 30th, and the manager told him that the
property “won’t go to sale because | have the
final say-so and as long as | know that you could
close it the first week of August [sic], I’ll extend
it.”

On August 29, the broker called the World
Savings manager’s office and left messages on
his direct line, letting him know that the loan
would not close for another week. The manager
did not return any of his calls. You can guess
what happens next. On August 30, 2007, the
Garcias’ home was sold at a trustee’s sale.
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The trial court granted summary judgment to
World Savings, finding that the foreclosure sale
was proper. That decision was appealed. The
Appellate Court reversed the lower court decision
based upon promissory estoppel. Promissory
estoppel is a doctrine in the law that applies when
a person makes a specific promise and another
person, relying upon that promise, acts to their
detriment. The Garcia Court said it this way: “a
promise had been made upon which the
complaining part[ies] relied to [their] prejudice”
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In the Garcias’ case, their broker was promised
the sale would not go through in enough time
for them to get a new loan. The Garcias hired
this broker and actually did get a new loan,
something they would not have done had they
not received the promise. They incurred this
loan in reliance upon World Savings, FSB’S
promise.  Therefore, World Savings was
estopped (prevented) from claiming the
agreement was not valid and binding.

Promissory Estoppel cannot be established
from preliminary discussions and negotiations.
Furthermore, the person against whom the
promissory estoppel is asserted must have
created a reasonable belief of the existence of
the reality of the promise, such that it would be
unconscionable to deny. But, it is a viable way
to avoid a foreclosure when a borrower trusts
the statements of a lender to its detriment.

What do we take away from the Garcia case?
First, you need to be able to prove that the
promise was real. The fact that some case

manager at the bank told you something is
likely insufficient. You would need
evidence in writing or the case manager’s
admission of the promise. Since you are not
likely to get either, it is recommended that
you make sure every agreement with the
lender is in writing. If it is not in writing, do
not trust it. Your home could conceivably
still be sold in foreclosure even though a
case manager tells you otherwise. Also,
keep a log of every telephone conversation
with your lender: what time you called; who
you spoke to; and what they said at the time
they said it. Be detailed. This will help you
keep track of where you are and may
provide evidence to support a claim should
your home be wrongfully sold at a trustee’s
sale. Lastly, don’t wait to get help from
someone who knows what they are doing.
So many individuals come to our office after
having lost their home already. It is
monumentally more difficult to undo a
trustee’s sale than to prevent it in the first

place.
*k*k

CLIENT FOCUS

Congratulations to Southwest Riverside
County Association of Realtors® on its

New Office

It has been a long time in the making, but SRCAR
finally moved into their new building, located at 26529
Jefferson Avenue, in Murrieta. SRCAR managed its
finances responsibly for several years to be able to
afford to purchase the offices, debt free.
2010, SRCAR commenced renovating the chosen
location, a former Auto Dealership, in order to make it
suitable for SRCAR’s needs. On September 6, 2010,
SRCAR finally began moving in. The Giardinelli Law

In April of

Group, APC congratulates SRCAR on its new home and is happy to have taken a part in seeing
SRCAR’s goal come to fruition. The Giardinelli Law Group, APC has had a longstanding
relationship with SRCAR and helped SRCAR in drafting the purchase agreement as well as
appropriate documents for tenant improvements. Congratulations Southwest Riverside County
Association of Realtors®!

LEGAL SEMINAR CONTEST

The Giardinelli Law Group is in the process of developing curriculum for seminars
on legal topics affecting business today. We are currently reviewing topics for these
seminars. If there is a legal topic you would like more information on, let us know.
If we choose your topic for a seminar, we will present it to your business at no
charge.  Topic submissions can be sent to: inquiries@glawgroupapc.com.
Restrictions and limitations apply. Contact the Giardinelli Law Group, APC for
details.

Contact the Giardinelli Law Group, APC for a consultation.
Call us to find out whether your consultation is free.

Riverside County: (951) 245-9163
Orange County: (714) 978-2060
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“e want to help.”
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This Newsletter is a copyrighted publication and may not be reproduced or transmitted in any form or by any means without written permission. This article does not
necessarily reflect the point of view of the Giardinelli Law Group, APC, or other person or entity who publishes it. This article provides legal information abridged
from statutes, court decisions, and administrative rulings and contains opinions of the writers. Legal information is not the same as legal advice, which is the

application of law to an individual’s specific circumstances. Although every effort is made to ensure the information is accurate and useful, it is recommended that
you consult with a lawyer to obtain professional assurance that the information provided and your interpretation of it is appropriate for a particular situation. To request
further information or to comment on this newsletter, contact us at (951) 245-9163 and visit our website at www.glawgroupapc.com.




